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New York Breaks From Federal Sexual
Harassment Standards

W

hile there have long been
idiosyncrasies in New
York state, city and local
anti-discrimination laws,
New York’s laws against
sexual harassment have traditionally
mirrored federal standards, and thus
sexual harassment claims brought
under New York state law were “analyzed identically” to their federal counterparts. See Heskin v. InSite Aver.,
2005 U.S. Dist. LEXIS 2546, *40, 2005
WL 407646 (S.D.N.Y. Feb. 22, 2005).
Recently, however, in the wake of the
#MeToo movement and other widespread focus on sexual and genderbased abuse, New York has adopted
a number of legislative measures which
break from the federal standards, seeking to more aggressively combat sexual
harassment. These changes have come
quickly, and employers operating in
New York should be aware of them to
ensure that they are adopting the policies necessary to comply with the new
requirements.

S exual Harassment Policies And
Training Requirements
In 2018, the New York legislature and
Gov. Andrew Cuomo enacted anti-sexual harassment reforms which impose
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stringent requirements for employers
with respect to both sexual harassment
policies and training.
Under the new law, which became
effective Oct. 9, 2018, employers
are required to implement a sexual
harassment prevention policy and
complaint procedure. The law has
several stringent requirements as
to what must be contained in such
policies, and all employers operating
in New York are required to adopt
a policy that complies with these
mandates. As such, even employers who already had a pre-existing
anti-discrimination policy would be
wise to have knowledgeable counsel
review and update their policy to
ensure that it complies with the new
requirements. The New York State
Department of Labor (NYSDOL) has
published a model anti-harassment
policy and model complaint form,
which are available on its website,
to provide guidance to employers and
their counsel in crafting such policies.

The law also mandates that employers establish an annual, interactive
sexual-harassment training program.
While originally these training requirements were scheduled to take effect
on Jan. 1, 2019, the NYSDOL and New
York State Division of Human Rights
(NYSDHR) pushed back the deadline to
Oct. 9, 2019 for employers to complete

These changes have come quickly,
and employers operating in New
York should be aware of them to
ensure that they are adopting the
policies necessary to comply with
the new requirements.
their first annual training session. At a
minimum, to comply with the law, the
training must provide inter alia:
• An explanation of sexual harassment
and specific examples of prohibited
conduct.
• Sufficient information concerning
federal, state and local anti-harassment
laws, as well as remedies available to
employees.
• A discussion of how employees can
respond to unlawful conduct by supervisors and the additional responsibilities
that supervisors have.

The law imposes additional requirements for the training, including that
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it be completed as soon as reasonable after each employee is hired,
happen at least once per year, and
be interactive. The NYSDOL has also
published on its website certain tools
and produced videos that employers
can utilize in formulating the requisite
training program.

2 019 Legislative Sexual
Harassment Reforms
Seemingly on the heels of the 2018
enactments, on Aug. 12, 2019 Governor
Cuomo signed into law SB 6577, which
creates several new protections and
significantly enhances several existing
protections against sexual harassment,
as well as other forms of harassment
and discrimination.
Perhaps the most notable aspect of
the new law is New York’s discarding of
the “severe and pervasive” requirement
to establish a claim of sexual harassment based upon a hostile environment
and the need to provide a comparator
to demonstrate discrimination. Since
at least as early as 1986, when the U.S.
Supreme Court in Meritor Sav. Bank,
FSB v. Vinson removed any doubt that
Title VII of the Civil Rights Act of 1964
prohibits sexual harassment based on
a hostile workplace, as well as quid
pro quo harassment, a claim based
on a hostile work environment, to be
actionable, must demonstrate harassment “sufficiently severe or pervasive
to alter the conditions of the victim’s
employment and create an abusive
working environment.” See Meritor
Sav. Bank, FSB v. Vinson, 477 U.S. 57,
67, 106 S. Ct. 2399, 2405, 91 L.Ed.2d 49,
60 (1986) (citations and quotations
omitted). Now, under New York law,
that standard does not apply, and it
is the employer who must prove, as
an affirmative defense, that a “reasonable victim” would view the conduct
in question as no more than “petty
slights or trivial inconveniences.” This

constitutes a substantial departure
from the historical standards applied
to hostile work environment claims.
Removal of the “severe or pervasive”
threshold and removal of the plaintiff’s
need to establish a comparator are not
the only reforms instituted by the new
law, however. Additional provisions of
this new law, most of which are effective as of Oct. 11, 2019 include, inter
alia:
• An expanded definition of “employer”
under the New York State Human Rights
Law to include all employers regardless
of size.
• Protections against unlawful discrimination for non-employees, such as
independent contractors, vendors and
consultants where the employer knew
or should have known of unlawful discrimination occurring in the workplace
and failed to take timely and appropriate remedial action.
• A repeal of Faragher/Ellerth as an affir-

party, unless the prevailing party is the
defendant, in which case the defendant
must first show that the complaint was
frivolous.
• Prohibition of mandatory arbitration
clauses with respect to all discrimination
claims, although this provision is likely
preempted by the Federal Arbitration
Act. See ULatif v. Morgan Stanley & Co.,
No. 18-cv-11528 (DLC), 2019 WL 2610985,
at *3-4 (S.D.N.Y. June 26, 2019) (invalidating a nearly identical provision in the
2018 bill that declared mandatory arbitration provisions unenforceable with
respect to sexual harassment claims).
• Prohibition of non-disclosure provisions in agreements settling discrimination claims, except in very limited
situations.

The new law also imposes additional
requirements with respect to employer
notification of sexual harassment policies and training requirements.

Conclusion

mative defense, which protects employers where the employee fails to make a
workplace complaint, for purposes of
state discrimination claims.
• An extended time-limit, from one to
three years, to file a complaint of sexual
harassment with the NYSDHR.

While employers operating in New York
and their counsel have long been able to
expect that if their policies and procedures
comply with federal anti-discrimination
and harassment requirements, that they
are largely in-line with state requirements,
such is no longer the case. The New York
legislature has recently shown its willingness to break with federal standards and
requirements, to enact laws which will
more aggressively prevent and address
sexual and other harassment, and there
is no reason to expect that this trend will
end anytime soon. Accordingly, now more
than ever before, counsel for New York
employers must be aware of these new
legislative developments and be proactive
in ensuring that their clients have enacted
and updated their policies and practices
to be in full compliance.

• The availability of punitive damages
in all employment discrimination cases and a requirement that the Court
award attorney’s fees to the prevailing

Reprinted with permission from the October 7, 2019 edition of the NEW YORK
LAW JOURNAL © 2019 ALM Media Properties, LLC. All rights reserved. Further
duplication without permission is prohibited. For information, contact 877-257-3382
or reprints@alm.com. # NYLJ -10072019-418999

While employers operating in
New York and their counsel have
long been able to expect that
if their policies and procedures
comply with federal anti-discrimination and harassment requirements, that they are largely
in-line with state requirements,
such is no longer the case.

